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Important Definitions for Bankruptcy 
Practitioners and Litigators 

Market Value 
Market value is the price at which an asset would trade in a competitive auction setting.  

The most probable price (in terms of money) which a property should bring in a competitive and open 

market under all conditions requisite to a fair sale, the buyer and seller each acting prudently and 

knowledgeably, and assuming the price is not affected by undue stimulus.  

Implicit in this definition is the consummation of a sale as of a specified date and the passing of title 

from seller to buyer under conditions whereby: the buyer and seller are typically motivated; both 

parties are well informed or well advised, and acting in what they consider their best interests; a 

reasonable time is allowed for exposure in the open market; payment is made in terms of cash in United 

States dollars or in terms of financial arrangements comparable thereto; and the price represents the 

normal consideration for the property sold unaffected by special or creative financing or sales 

concessions granted by anyone associated with the sale.  

Fair Market Value 
Fair market value is the price at which you could have sold a piece of property.  Fair market value is used 

to determine the dollar value of charitable donations, assets converted to business use, and various 

other tax-related matters.   

In Publication 561, the Internal Revenue Service defines fair market value as:  Fair market value is the 

price that property would sell for on the open market.  It is the price that would be agreed on between a 

willing buyer and a willing seller, with neither being required to act, and both having reasonable 

knowledge of the relevant facts. If you put a restriction on the use of property you donate, the value 

must reflect that restriction. 

Investment Value 
Investment value is the value of a property to a particular investor. In the U.S. and U.K., it is equal to 

market value for the investor who has the capacity to put the property to good use—its highest-and-

best-use, its most valuable use. For other investors with limited capacity or vision, investment value is 

lower because they cannot put the property to use in a way that is maximally productive. 
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Liquidation Value 
The term liquidation value is defined in The Dictionary of Real Estate Appraisal, Fourth Edition as the 

most probable price that a specified interest in real estate property is likely to bring under all of the 

following conditions:  

 Consummation of a sale will occur within a severely limited future marketing period specified by 
the client. 

 The actual market conditions currently prevailing are those to which the appraise property 
interest is subject. 

 The buyer is acting prudently and knowledgeably. 
 The seller is under extreme compulsion to sell. 
 The buyer is typically motivated. 
 The buyer is acting in what he or she considered his or her best interest. 
 A limited marketing effort and time will be allowed for the completion of the sale. 
 Payment will be made in cash in U.S. dollars or in terms of financial arrangements comparable 

thereto. 
 The price represents the normal consideration for the property sold, unaffected by special or 

creative financing or sales concessions granted by anyone associated with the sale. 

Orderly Liquidation Value 

This value definition differs from the previous one in that it assumes an orderly transition, and 

not extreme compulsion. 

Highest and Best Use 
In order to determine Highest and Best Use, the property must meet the following tests.  These four 

tests are applied in their corresponding order, in other words the test of legally permissible must be met 

before the test of physically possible may be applied, and so forth.  

1) Be legally permissible  

2) Be physically possible  

3) Be financially feasible, and  

4) Be maximally productive 

ExposureTime 
The estimated length of time the property interest being appraised would have been offered on the 

market prior to the hypothetical consummation of a sale at market value on the effective date of the 

appraisal; a retrospective estimate based on an analysis of past events assuming a competitive and open 

market. Exposure time is always presumed to occur prior to the effective date of the appraisal. The 

overall concept of reasonable exposure encompasses not only adequate, sufficient and reasonable time 
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but also adequate, sufficient and reasonable effort. Exposure time is different for various types of real 

estate and value ranges and under various market conditions. (Appraisal Standards Board of The 

Appraisal Foundation, Statement on Appraisal Standards No. 6, "Reasonable Exposure Time in Real 

Property and Personal Property Market Value Opinions")  

Market value estimates imply that an adequate marketing effort and reasonable time for exposure 

occurred prior to the effective date of the appraisal. In the case of disposition value, the time frame 

allowed for marketing the property rights is somewhat limited, but the marketing effort is orderly and 

adequate. With liquidation value, the time frame for marketing the property rights is so severely limited 

that an adequate marketing program cannot be implemented. (The Report of the Appraisal Institute 

Special Task Force on Value Definitions qualifies exposure time in terms of the three above-mentioned 

values.) 
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Real Estate Appraisal Checklist  

Appropriate Type of Value /Definition of Value 
 Date of Appraisal Report: is the date that the report was prepared too old to be useful?  

Would the dates of any events referenced in the appraisal report be relevant? 

 Date of Value: is the date relevant to the issue(s) at hand?  Is it too old to be useful? 

 Definition of Value:  What definition of value is used?  Is it appropriate given the issue(s) 

at hand?   

o Market Value As Is: what is the date and condition of the property?   

o Market Value As Complete: what defines complete, when does this occur, are 

the assumptions reasonable and supported within the appraisal? 

o Market Value As Stabilized: what defines stabilization, when does this occur, are 

the assumptions reasonable and supported within the appraisal? 

o Fair Market Value: is this appraisal for tax purposes? 

o Liquidation Value: what level of distress is the seller? 

o Orderly Liquidation Value: what level of distress is the seller? 

 Prospective Value: what is the date of the prospective value and is it relevant to the 

issue(s) at hand?  Did the appraiser adequately provide for time for construction 

permitting, construction activities and property stabilization 

 Retrospective Value: what is the date of the retrospective data and is relevant to the 

issue(s) at hand?   

The Appraised Interest/Property Descriptions 
 Did the appraiser separately value real estate versus non-real-estate items (intangibles, 

personal property, and going concern value)?   

 Did the appraisal correctly show the interest appraised (i.e. fee simple, leased fee, 

leasehold estate, life estate, etc)? 

 Does the description of the property in the appraisal match the description in the title 

reports and/or key documents such as lease agreements?  Did the appraiser describe or 

appraise the wrong property (or only a part of the property)? 

 Property Type & Location: did the appraiser discuss both positive and negative features 

of property?   
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 Was the same method or standard of measurement used for both the comparables and 

subject? 

 Did the appraiser review building plans & specifications and land surveys? 

Excess Land and Surplus Land 
 Has the appraiser adequately explain the size, characteristics and usefulness (or lack 

thereof) of surplus or excess land?   

o Surplus land 

 Has the appraiser adequately explained if the surplus land provides 

additional value or cost to the property?   

o Excess land 

 If the subject property includes excess land, is the excess a separate 

parcel?  If not, can it be legally separated?  

 Has the excess land been valued based upon its highest and best use in 

conjunction with appropriate valuation techniques and adequately 

explained within the report? 

Market Review 
 Was the regional and neighborhood analysis relevant to the subject property?  Did the 

appraiser: 

o Simply include boilerplate language and generalized factual data without relating 

this to the subject (i.e. fail to include relevant data)? 

o Consider if the area is changing in character, were adequately explain the future 

effect emerging trends? 

o Describe competing projects and explain the future effect that the competition 

will create on demand and supply/pricing and absorption? 

o Include a market analysis detailing a wide range or type of property not related 

to the current property condition or the highest and best use of the property?   

Highest and Best Use 
 Does the appraisal or appraiser have or make: 

o Inadequate discussion of Highest and Best Use 

o Failure to consider the conclusions of the Market Analysis section when 

analyzing Highest and Best Use? 

o Does the highest and best use reflect the legal, physical, and economic factors 

and determine which alternative is maximally productive? 
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o Highest and best use—lack of discussion of excess land or functional issues? 

o Failure to discuss or include value of excess land? 

o Failure to discuss or include obsolescent and functional factors? 

Miscellaneous – Methodology, Theory and Practice 
 Does the appraisal or appraiser have or make: 

o Reliance upon math formulas or methods such as regression analysis without 

relating them to subject property? 

o Reliance upon “rules of thumb” instead of market data? 

o Values derived on assumptions are inconsistent within the different approaches 

and no explanation is given or rationale for choosing the superior method?   

 Did the appraiser use or consider each of the three fundamental approaches or 

adequately explain why one or more of the following approaches was not utilized? 

o The cost approach 

o  The sales-comparison approach 

o The income approach 

 Did the appraiser consider? 

o Projected revenue and expenses 

o Rental concessions 

o Vacancy Rates 

o Tenant Improvements 

o Insurance Costs 

o Future required capital improvements 

o Extraordinary or nonrecurring capital expenditures 

o Management Fees 

o Existing reserves funds? 

o Reserves and replacements necessary to maintain the property 

o Real Estate Taxes 

o Sales Cost – both of unit sales and at property disposition 

 Did the appraiser use techniques or procedures not appropriate to the problem? 

o In the sales-comparison approach 

 Is there an adjustment grid? 

 Is the rationale behind all adjustments consistent, adequately described 

and applied to all comparable properties? 

 Were all sales at arm's length to the subject? 

 If any or all of the comparables had different zoning from the subject, did 

the appraisal show them to have the same highest and best use as the 

subject? 
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 Were all of the comparables from the same competitive market or 

submarket as the subject? 

 Are the adjustments for time supported by paired sales analysis or other 

verifiable methods? 

 Did the appraiser adequately deduct for functional and economic 

obsolescence or deterioration of existing improvements?   

 Are the comparables reasonable in size, distance, and use? 

o In the income approach 

 Common Issues:  

 Capitalization rates not currently or adequately supported from 

the market?   

 Discount rates not currently or adequately supported from the 

market?   

 Not adequately searching market for sales and leases? 

 Failure to fully analyze and adjust all comparables?   

 If the property is an existing rental property, failure of the 

appraiser to consider both historical and current operating 

results? 

  Are the comparables reasonable in size, distance, and use? 

 Potential Rent Comparable Problems 

 Did the appraiser use rental comparables that are both 

reasonably current and competitive with the subject property in 

the same market or submarket? 

 Analyzing a single-tenant, owner-occupied property using multi-

tenant comparables? 

 Analyzing rent comparables without considering the size of the 

leased spaces in either the comparables or the subject? 

 Failing to recognize the date leases were initiated or will 

terminate in completing rent comparable analysis? 

 Are the comparables reasonable in size, distance, and use? 

 Stabilized Properties 

 For stabilized properties, a direct capitalization rate that has been 

reasonably selected and supported within the report (i.e. 

primarily by using comparable properties)?   

 Non-stabilized Properties 

 Use of the anticipated stabilized income adjusted by an 

appropriate capitalization and discounted  to the present period? 
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 Use of the anticipated income and expenses during a reasonable 

projection period adjusted by a discount rate and terminal 

capitalization rate, and cost of sale of the residual property that 

are reasonable and supported within the report?  

 Use of a DCF for leased fee analysis when it is necessary for 

credible results, such as a complex leased fee analysis or 

subdivision sell-out? 

o In the cost approach,  

 Did the appraiser develop the land value by relying up on a (weaker) 

market extraction approach or did the using the (stronger) sales-

comparison technique?   

 Was the cost of the improvements adequately justified by cost reporting 

companies such as Marshall & Swift, the borrowers budgets and 

engineering estimates?   

 Did the appraiser fully understand what is included by the cost reporting 

service? 

Development, Re-Development or Construction Appraisals 
 Did the appraiser review plans & specifications? 

 Did the appraiser review third party engineer reports and cost estimates? 

 Did the appraiser review the owner or developers completion budgets? 

 Have the plans & specifications been approved by governmental authorities? 

 Required Off-Site Improvements (i.e. roadways, water, sewer, electric, concurrency 

requirements) 

o  Are necessary improvements in place? 

o  If the improvements are not fully in place, have they been contracted for or 

extended to the lot line?  

o If the improvements are a long way from the site or to the edge of the property 

line?   

o Does the appraiser include the cost of the improvements and any potential cost 

recoveries from neighboring land owners?   

 Were these estimates compared with industry standards, such as Marshall & Swift? 

 Did the appraiser adequately show the contribution of the proposed improvements in 

determining the market value? 

 Did the appraiser support reasonable marketing times and construction timeframes? 

 Was the value determined as both a whole and as the sellout of individual units?  
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 Did the appraiser discount the sale or rental of the completed units over the marketing 

time it takes to sell out or fully lease the property to calculate an "as complete" value?  

 Did the appraiser properly consider entrepreneurial profits for “to be developed” 

properties?  

Reconciliation 
 Does the appraisal or appraiser have or make: 

o Failure to reconcile data, reasoning and analysis, and approaches to value 

provided in the appraisal? 

o Conclusion fails to support highest and best use? 

o Failure to describe and provide support for Exposure Time? 

o Improperly handling or ignoring excess land/Failure to adjust value within 

appraisal? 

o General Assumptions, Extraordinary Assumptions, and Hypothetical Condition 

and Limiting Conditions 

 Are they relevant to the property or issue at hand?  Can they be 

challenged?   

 Can information be obtained that would render the valuation incorrect or 

limit its usefulness?   

Standards/ Assignment / Conflicts of Interest 
 Does the appraiser belong to any accrediting organization, or is the appraiser certified 

by any state organization?  If required, has the appraiser or the report failed to conform 

to appraisal regulations or standards? 

 Has the appraisal been performed by a managing appraiser utilizing staff with limited 

training or experience without adequate supervision? 

 Failure to deliver report in a reasonable time or meet deadlines.  Why did the report 

take so long to produce?  Was something extraordinary occurring?   

 Did the bank or its agent order the appraisal? 

 Was the appraisal ordered by another financial institution? 

 Was the appraisal ordered by the borrower? 

 Does the bank or appraiser have an interest in the property? 

 Does the bank or appraiser own a competitive property? 

 Is the appraiser contemplating the purchase of a competitive property? 

 Does the appraiser also work as a broker for any competitive property? 

 Does the appraiser also work as a broker for the bank or owner?   
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Types of Reports:  

 Does the appraisal or appraiser have or make: 

o What type of appraisal report is it: Self contained, a Summary, or Restricted?   

o If it is a self-contained report, does it contain all of the material and required 

information to render and explain the report’s conclusion?  If not, why not?  If it 

is a summary or restricted appraisal, has the appraisal provided copies of 

additional information maintained in its file?  If not, why not?   

Common Issues 

Mathematical Errors  

 Does the appraisal or appraiser have or make: 

o Simple math errors: the appraiser makes a straightforward addition, subtraction, 

multiplication or division error 

o Complex math errors: The appraiser makes an error in calculating a capitalization 

or discount rate or  applies percentage adjustments in an improper sequence 

o Numbers are transposed: for example, the appraiser may determine in one 

section that the price per square foot should be $22.50, but when the calculation 

is presented $25.20 is used 

o Incorrect numbers are used: for example, the appraiser may determine in one 

section that the price per square foot should be $22.50, but when the calculation 

is presented $25.50 is used 

Poor Reporting Quality 

 Does the appraisal or appraiser have or make: 

o Poor overall format 

o Typing, grammatical and punctuation errors. 

o Poor editing of internal reporting format (i.e. boilerplate) 

o Photographs of the subject do not adequately show  property or surroundings 

o Overall report is too short to adequately cover the property 

o Failure to provide supporting data 

o Poorly reproduced copies of supporting data and reports 

o Failure to produce referenced exhibits 

o Poorly produced exhibits – quality and relevance 

o Use of out of date definitions or materials 

o Failure to identify: 

 Client 

 Intended users in addition to the client 
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 Intended use or Scope of Appraisal 

 Type of value in an appraisal 

 Interest Appraised 

 Effective date 

 Property or ownership characteristics (e.g., interest valued, physical and 

legal characteristics) 

 Assignment conditions (e.g., general assumptions, extraordinary 

assumptions, hypothetical conditions) 

 Exposure Time 

o  Not having or reviewing current editions of Forms or Standards 

o No discussion of sales and/or leased properties 

Poorly Supported Conclusions 

 Does the report? 

o Have gaps that require the reader to take “leaps of faith” or otherwise lack 

clarity or explanation to understand the continuity of the analysis 

o Fail to explain why an approach to value has not been used. 

o Use out of date data (i.e. sales data, survey, expense assumptions) without 

adequately explaining why this is meaningful. 

o Massive adjustments to one or more of the comparables? 

o Fail to include rent rolls for existing multiple-tenant rental property  

o Fail to include copies of anticipated or newly signed leases? 

o Inadequately explain the reasoning or procedures utilized 

o Fail to complete a sufficiently thorough market analysis when analyzing highest 

and best use, income, vacancy, and expenses 

o Value a leased fee interest without knowing or analyzing the lease terms 

o Fail to consider the conclusions of the Market Analysis section when analyzing 

Income, Vacancy, and Expenses 

 Are there inconsistencies between data for the sales, income or cost approaches, such 

as in the remaining economic life, absorption period, functional obsolescence, property 

size, expenses, etc. 

 Did the appraiser fail to discuss and compare the sales or rental data to the subject 

property? 

Analysis of the Appraised Interest/Subject Property 

 Does the appraisal or appraiser have or make: 

o Errors in the descriptions of total land area or building site size or dimensions 

o Fail to properly consider zoning or Potential zoning.  Does the value reflect 

current zoning or a hypothetical rezoning?   
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o Fail to consider government required set back lines or height requirements 

o Fail to consider easements on property 

o Fail to consider concurrency requirements or state or federal development 

impacts (i.e. Developments of Regional Impacts) 

o Fail to consider wetland or endangered species 

o Fail to consider archaeological study requirements   

o Use of/and or citing out of date surveys, articles or other materials; for instance, 

referencing old census data or industry averages 

 Inadequate analysis of sales history of the property- did the appraiser reasonably 

investigate recent sales of the subject property (at least during the last three years)? 

 Failure to analyze any contract of sale, option, or listing on the subject property 

 Inadequate history of property – did the appraiser describe fires, floods or other factors 

that may influence value? 

 Did the appraiser fail to recognize the correct market demand or rely upon improper 

data for the property—local, regional, national, or international – to reach the valuation 

conclusion?   


