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I. Real Estate 
Valuation Issues and 
Proceedings

II. Fraudulent 
Conveyance Actions
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 i) Section 506(a)(1) provides that "[a]n 
allowed claim of a creditor secured by a lien 
on property in which the estate has an 
interest,… is a secured claim to the extent of 
the value of such creditor's interest in the 
estate's interest in such property."
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 ii) Section 506(a)(1) further provides 

that "[s]uch value shall be determined in 

light of the purpose of the valuation and of 

the proposed disposition or use of such 
property, and in conjunction with any hearing 
on such disposition or use or on a plan 
affecting such creditor's interest."
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 Other areas of the Bankruptcy 
Code also define what type of 
valuation is to be used in a given 
circumstance, such as when 
determining insolvency.  See 
Section 101(32) defining 
"insolvent" to mean the "sum of 
such entity's debts is greater than 
all of such entity's property, at a 
fair valuation…" 
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Legal Context

Financial Context
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 Market Value

 Fair Market Value

 Investment Value

 Liquidation Value

 Orderly Liquidation Value

 Note: Please see written materials for 
definitions
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 i) Relief From Stay or Adequate Protection – Since 
you are protecting the creditor's interest in the property, 
you should value the property from the perspective of 
what the creditor expects to realize on its collateral – that 
expectation is what should be protected.  Accordingly, 
wholesale or orderly liquidation values should be applied.   
See, e.g., Chrysler Credit Corp. v. Ruggiere (In re George 
Ruggiere Chrysler-Plymouth, Inc.), 727 F.2d 1017, 1020 
(11th Cir. 1984) (applying wholesale value).

 *  If fair market value is used and stay relief is 
later granted and the property is foreclosed upon, the 
creditor has a good chance of receiving a Section 507(b) 
super-priority administrative claim for failure of adequate 
protection based upon the earlier valuation. 
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 ii) Plan Confirmation – Best Interest of 
Creditors' Test – requires that a dissenting 
class of claimants receive at lease "not less 
than the amount that such holder would so 
receive or retain if the debtor were liquidated 
under chapter 7 of this title."  Accordingly, a 
liquidation value analysis is required to meet 
this test.
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 iii) Plan Cramdown- In a cramdown fight, 
courts generally value the reorganized entity as a 
going concern.  If the going concern value is 
greater than the claims of a senior class who are 
receiving all of the equity in the reorganized entity, 
the plan might violate Section 1129(b)'s fair and 
equitable requirement.

 *  Accordingly, for plan confirmation 
purposes, valuing a secured creditor's claim should 
be based upon the value of the collateral on a 
reorganized basis.  See Section 1129(b)((2)(i). 
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 Part 1 - "The most probable price (in terms of money) 
which a property should bring in a competitive and open 
market under all conditions requisite to a fair sale, the 
buyer and seller each acting prudently and knowledgeably, 
and assuming the price is not affected by undue stimulus. 

 Part 2 - Implicit in this definition is the consummation of a 
sale as of a specified date and the passing of title from 
seller to buyer under conditions whereby: the buyer and 
seller are typically motivated; both parties are well 
informed or well advised, and acting in what they consider 
their best interests; a reasonable time is allowed for 
exposure in the open market; payment is made in terms of 
cash in United States dollars or in terms of financial 
arrangements comparable thereto; and the price 
represents the normal consideration for the property sold 
unaffected by special or creative financing or sales 
concessions granted by anyone associated with the sale."
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 "The most probable price (in terms of money) 
which a property should bring in a 
competitive and open market under all 
conditions requisite to a fair sale, the buyer 
and seller each acting prudently and 
knowledgeably, and assuming the price is not 
affected by undue stimulus. 
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 Implicit in this definition is the consummation of a 
sale as of a specified date and the passing of title 
from seller to buyer under conditions whereby: the 
buyer and seller are typically motivated; both parties 
are well informed or well advised, and acting in what 
they consider their best interests; a reasonable time 
is allowed for exposure in the open market; payment 
is made in terms of cash in United States dollars or in 
terms of financial arrangements comparable thereto; 
and the price represents the normal consideration for 
the property sold unaffected by special or creative 
financing or sales concessions granted by anyone 
associated with the sale."
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 The estimated length of time the property 
interest being appraised would have been 
offered on the market prior to the 
hypothetical consummation of a sale at 
market value on the effective date of the 
appraisal.  

 The overall concept of reasonable exposure 
encompasses not only adequate, sufficient 
and reasonable time but also adequate, 
sufficient and reasonable effort. 
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 Exposure time is different for various types of 
real estate and value ranges and under various 
market conditions. 
◦ Market value estimates imply that an adequate 

marketing effort and reasonable time for exposure 
occurred prior to the effective date of the appraisal. I

◦ Disposition Value - the time frame allowed for 
marketing the property rights is somewhat limited, but 
the marketing effort is orderly and adequate. 

◦ Liquidation Value - the time frame for marketing the 
property rights is so severely limited that an adequate 
marketing program cannot be implemented. 
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 That reasonable and probable use that will 
support the highest present value as of the 
effective date of the appraisal.

 “As Is” versus “What it could be”
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 In order to determine Highest and Best Use, 
the property must meet the following tests. 
◦ 1) Be legally permissible 

◦ 2) Be physically possible 

◦ 3) Be financially feasible, and 

◦ 4) Be maximally productive
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Income Approach: Cap 
Rates Vs. Discount 
Rates

Sales Approach

Cost Approach
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 Net Operating Income/Sales Price = Cap Rate
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 Growth
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 When is it best used - Declining Market, 
Stable Market or Rising Market?
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 Why does it matter how much it cost to build? 

 What happens in an under-built market, 
stable market, over-built market?

 Helps to determine barriers to entries and 
competition
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(1) appraiser’s 
qualifications, 

(2) the integrity of the 
written report or verbal 
testimony, or 

(3) professionalism in 
which the Opinion is 
described or rendered.  
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 Who should provide the opinion of value?
◦ Appraiser

◦ Engineer

◦ Broker

◦ Architect

◦ Investment Banker

◦ Consultant

 There are many certifying bodies for 
appraisals and organizations.  
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 It is rare that a valuation report or an expert’s 
testimony (an “Opinion”) does not rely on a 
certain set of assumptions.  In fact nearly all 
appraisal reports by certified appraisers 
contain a set of Standard Assumptions.  
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 EXTRAORDINARY ASSUMPTION – an 
assumption, directly related to a specific 
assignment, which, if found to be false, could 
alter the appraiser’s opinion or conclusions.
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 That which is contrary to what exists but is 
supposed for the purpose of analysis.

27



 Revenue and Expense Analysis
◦ Substantiating Assumptions for Revenues Growth or 

Decline

 Absorption

 Vacancy

◦ Substantiating Assumptions for Expense Growth or 
Decline

 General Expenses

 Replacement Reserves

 Management Fees
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 Has the appraiser adequately explain the size, 
characteristics and usefulness (or lack thereof) of 
surplus or excess land?  
◦ Surplus land

 Has the appraiser adequately explained if the surplus land 
provides additional value or cost to the property?  

◦ Excess land

 If the subject property includes excess land, is the excess a 
separate parcel?  If not, can it be legally separated? 

 Has the excess land been valued based upon its highest and 
best use in conjunction with appropriate valuation 
techniques and adequately explained within the report?
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 Attack the Assumptions

 Engineering Report

 Contractor Reports

 Environmental Assessments

 Get construction drawings

 Mold/Mildew Reports
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 Adequately justify the exclusion of any 
information normally considered relevant?

 Adequately present the information, 
procedures, and reasoning that supports the 
analyses, opinions, and conclusions? Do you 
understand it?

31



A. Preliminary 
Considerations

B. Drafting the Complaint -
Twombly & Iqbal

C. Responding to the 
Complaint

D. Intentional Fraud

E. Constructive Fraud

F. Use of Experts
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1. What law governs?
-- Bankruptcy Code

-- UFTA

-- UFCA

2. Limitations Period / Tolling Issues

3. Burden of Proof Issues 

4. Degree of factual investigation required / 
use of Rule 2004

5. Timing of lawsuit
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– Is Notice Pleading Dead?

– The Twombly / Iqbal Standard

– Drafting Tips

-- Plead facts, not merely conclusions

-- Compare:

In re Saba Enterprises, Inc., 421 BR 626 
(Bankr. SDNY 2009), with

In re Hydrogen, LLC, 431 BR 337 (Bankr. 
SDNY 2010)
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– Motions to Dismiss -- Rule 7012(b)(6)

– Answer 

– Motion for Judgment 

on the Pleadings -- Rule 7012(c)

– Amending the Complaint

-- May do so as of right within 21 days of 
Answer or Motion under 12(b)

-- Amendment may moot 12(b) motion
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– The Badges of Fraud

-- Materials, Footnote 63 

– The Burden of Proof:

-- Preponderance of Evidence, or

-- Clear and Convincing

– What does it mean to prove “intent to 
hinder, delay or defraud”?

– Who’s Intent Matters?

– Good Faith / Fair Value Defense

36



– Transfer is Constructively Fraudulent if 
made for less than reasonably equivalent 
value and the transferor was insolvent or 
became insolvent as a result of the transfer

– Solvency Definitions Vary
-- Assets
-- Liabilities
-- Hindsight Issues

– Assessments of “value” given will vary (See 
Tousa Bankruptcy Opinion vs. District 
Court)
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– In addition to insolvency, a transfer is 
constructively fraudulent if it leaves the 
transferor with “unreasonably small capital”

– “Unreasonably small capital would seem to 
encompass [something] short of equitable 
insolvency.”  Moody v. Security Pacific Bus. 
Credit, Inc., 971 F.2d 1056 (3rd Cir. 1992)

– Key Issues:    - Reasonableness of 
Projections

- Unforeseeable Problems
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– Solvency Opinions At Time of Transfer

-- Helpful but not Determinative

– Proving or Disproving Solvency / 
Unreasonably Small Capital and Reasonably 
Equivalent Value is often difficult without an 
expert

– “Time Machine”  -- How do we go back and 
evaluate assets and liabilities at time of 
transfer?
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